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This presentation will review financing of renewable This presentation will review financing of renewable 
projects based on available incentives:projects based on available incentives:
•• Benefits and challenges.Benefits and challenges.

•• Equity and debt structures.Equity and debt structures.

•• Sponsor/Investor issues.Sponsor/Investor issues.

•• Debt/equity issues.Debt/equity issues.
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Financial Benefits

•• Tax BenefitsTax Benefits
•• Accelerated depreciation.Accelerated depreciation.

•• Production tax credits.Production tax credits.

•• Cash FlowCash Flow
•• Power purchase agreement.Power purchase agreement.

•• REC sale agreement.REC sale agreement.

•• Subsidy payments.Subsidy payments.
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Financial Challenges

•• Significant Tax ComponentSignificant Tax Component
•• 2/3 of value.2/3 of value.
•• Technicalities of PTC.Technicalities of PTC.
•• Specialized market for investment.Specialized market for investment.

•• Limited Cash FlowLimited Cash Flow
•• Power purchase agreement prices reflect tax Power purchase agreement prices reflect tax 

benefits.benefits.
•• Bundling of green attributes with PPA may limit Bundling of green attributes with PPA may limit 

additional revenues.additional revenues.
•• Reliability of subsidy funding.Reliability of subsidy funding.
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Financing Structures

•• Renewable energy projects have been financed Renewable energy projects have been financed 
using equity and debt.using equity and debt.

•• In the equity transactions, a principal challenge In the equity transactions, a principal challenge 
has been to monetize tax benefits efficiently.has been to monetize tax benefits efficiently.

•• Sponsors of projects may or may not be able to Sponsors of projects may or may not be able to 
use tax benefits.use tax benefits.

•• Other participants are financial investors which Other participants are financial investors which 
invest on the basis of a return including the tax invest on the basis of a return including the tax 
benefits.benefits.
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Financing Structures

•• Equity Equity ---- Equal Participant StructureEqual Participant Structure
•• Tax allocation and cash distributions are pro rata.Tax allocation and cash distributions are pro rata.

•• Contributions are pro rata.Contributions are pro rata.

•• Voting and management typically by committee with Voting and management typically by committee with 
pro rata voting.pro rata voting.

•• Relatively simple structures because the interests of Relatively simple structures because the interests of 
the participants are similar.the participants are similar.
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Financing Structures

•• Equal Participant TransactionEqual Participant Transaction

SponsorSponsor

50%50%50%50%

Partnership or Partnership or 
LLC

•• By purchase or By purchase or 
contribution, each contribution, each 
party has equal party has equal 
investmentinvestment

•• Management by Management by 
committee with equal committee with equal 
representationrepresentation

•• Additional capital Additional capital 
contributions are contributions are 
provided by each provided by each 
party

Sponsor [Investor]Sponsor [Investor]

LLC

PPAPPA
EPCEPC
Turbine WarrantyTurbine Warranty
Ground LeaseGround Lease
O&M Agreement

ProjectProjectparty

O&M Agreement
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Financing Structures

•• Equity Equity ---- Cash/Tax StructureCash/Tax Structure
•• Tax appetite of investors differs.Tax appetite of investors differs.

•• Cash and tax allocations in project company vary.Cash and tax allocations in project company vary.

•• Cash may be further diluted through contracts with Cash may be further diluted through contracts with 
cash investor.cash investor.

•• Management may be equal or use an active/passive Management may be equal or use an active/passive 
model.model.
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Financing StructuresFinancing Structures

•• Equity FlipEquity Flip
•• Allocations of income/loss and cash distributions are Allocations of income/loss and cash distributions are 

allocated in different percentages to the equity allocated in different percentages to the equity 
participants for the PTC period (10 years) or until participants for the PTC period (10 years) or until 
Investor achieves IRR and then flip to leave the Investor achieves IRR and then flip to leave the 
Sponsor with the majority of the residual. Sponsor with the majority of the residual. 
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Financing StructuresFinancing Structures

•• Equity FlipEquity Flip
•• In a basic structure, income/loss and tax benefits are In a basic structure, income/loss and tax benefits are 

allocated to the Sponsor and Investor in proportion to allocated to the Sponsor and Investor in proportion to 
their ownership interests and distribute cash in the their ownership interests and distribute cash in the 
same proportion. same proportion. 

•• Special allocation of gross income (and thus credits Special allocation of gross income (and thus credits 
and cash distributions) in percentages that do not and cash distributions) in percentages that do not 
reflect other sharing percentages possible, subject to reflect other sharing percentages possible, subject to 
capital account adjustments/make up obligationcapital account adjustments/make up obligation. . 
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Financing Structures

•• Cash/Tax Structure Cash/Tax Structure ---- Equity Flip  Equity Flip  

Tax InvestorTax InvestorSponsorSponsor

a%, flip to b% on Target a%, flip to b% on Target 
Investor Return

x%, flip to y% on        x%, flip to y% on        
Target Investor ReturnTarget Investor Return Investor Return

Partnership or Partnership or 
LLCLLC

ProjectProject
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Financing Structures

•• Modified Flip v. 2.0 Modified Flip v. 2.0 

Partnership or Partnership or 
LLCLLC

Tax InvestorTax InvestorSponsorSponsor

Tax Tax –– x%, flip to y% x%, flip to y% 
on Target Investor on Target Investor 
ReturnReturn

Cash Cash –– 100% until 100% until 
return on capital, return on capital, 
then follow tax

Tax Tax –– a%, flip to b% a%, flip to b% 
on Target Investor on Target Investor 
ReturnReturn

Cash Cash –– 0% until 0% until 
Sponsor return on Sponsor return on 
capital, then follow capital, then follow 
tax

then follow tax
tax

ProjectProject
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Financing Structures

•• Modified Flip v. 3.0 Modified Flip v. 3.0 
CashCash

Partnership or Partnership or 
LLCLLC

Tax Tax –– y%, flip to z%y%, flip to z%
Cash Investor Cash Investor –– 100%, 100%, 
then follow taxthen follow tax

Tax InvestorTax InvestorSponsorSponsor

Tax Tax –– a%, flip to b% a%, flip to b% 
on Target Investor on Target Investor 
ReturnReturn

Cash Cash –– 0% until 0% until 
Cash Investor Cash Investor 
Capital return, then Capital return, then 
follow tax

x% interestx% interest

follow tax

ProjectProject
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Financing StructuresFinancing Structures

•• Debt Debt ---- Project Cash and Equity ContributionsProject Cash and Equity Contributions
•• Third party project cash flow loans based on Third party project cash flow loans based on 

contracts, including subsidy payments.contracts, including subsidy payments.

•• Principal concerns are: Principal concerns are: 
–– Term of contract.Term of contract.

–– Firmness of price and payment obligation. Firmness of price and payment obligation. 

–– Credit of payor.Credit of payor.

–– Assignability of contract.Assignability of contract.

–– Cure rights.Cure rights.
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Financing StructuresFinancing Structures

•• DebtDebt
•• Monetization Loans.Monetization Loans.

–– Sponsor/Investor can commit to contribute equity Sponsor/Investor can commit to contribute equity 
based on earned tax credits (based on a contract based on earned tax credits (based on a contract 
formula).formula).

–– Actual funding may not be required if DSCR is above Actual funding may not be required if DSCR is above 
minimum.minimum.

–– Loan is made against that payment commitment.Loan is made against that payment commitment.

–– Risk of use of PTCs and change in law is not taken Risk of use of PTCs and change in law is not taken 
by Lender.by Lender.
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Financing Structures

•• Senior Loan Leveraged Transaction Senior Loan Leveraged Transaction 

Partnership or Partnership or 
LLCLLC

InvestorInvestor

Equity Equity 
Contribution Contribution 
AgreementAgreementSponsorSponsor

$$

LenderLender
Loan equals DCF Loan equals DCF 
from operations from operations 
and equity and equity 
commitmentscommitments

ProjectProject
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Financing Structures

•• Senior/Subordinated  Loan Transaction Senior/Subordinated  Loan Transaction 

Partnership or Partnership or 
LLCLLC

SponsorSponsor InvestorInvestor
Loan with deferral      Loan with deferral      
features.  Amount features.  Amount 
based on DCFbased on DCF

Equity Equity 
Contribution Contribution 
Agreement

Sub Sub 
LenderLenderAgreement

$$

Loan equals  DCF Loan equals  DCF 
from operations from operations 
and equity and equity 
commitments

Senior Senior 
LenderLender

commitmentsProjectProject
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Risk allocation will depend on status of the Risk allocation will depend on status of the 
parties as Sponsor or Investor.parties as Sponsor or Investor.

•• Typically, in a transaction between two Typically, in a transaction between two 
sponsors (strategics), the risk allocation will be sponsors (strategics), the risk allocation will be 
relatively equal (depending on which entity is relatively equal (depending on which entity is 
buyer, seller).buyer, seller).

•• In a Sponsor/Investor relationship that is more In a Sponsor/Investor relationship that is more 
active/passive, then there is much more project active/passive, then there is much more project 
risk assumed by the Sponsor.  Risk allocation is risk assumed by the Sponsor.  Risk allocation is 
not unlike debt/equity.not unlike debt/equity.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Project RisksProject Risks
•• Project risk representations covered by Sponsor Project risk representations covered by Sponsor 

indemnity, with cap on dollars and limit on claims indemnity, with cap on dollars and limit on claims 
period.period.

•• SponsorSponsor’’s distributions may be diverted to Investor s distributions may be diverted to Investor 
until the Investor is made whole.  Alternatively, until the Investor is made whole.  Alternatively, 
Sponsor may be required to post security in favor of Sponsor may be required to post security in favor of 
Investor or agree to holdbacks on the purchase price Investor or agree to holdbacks on the purchase price 
to support Sponsorto support Sponsor’’s indemnity with respect to its s indemnity with respect to its 
representations.representations.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Tax RisksTax Risks
•• Risk of change in law and ability to use credits Risk of change in law and ability to use credits 

usually rests with Investor.usually rests with Investor.

•• AfterAfter--tax indemnity by Sponsor to support tax indemnity by Sponsor to support 
representations representations -- possibly without cap and subject possibly without cap and subject 
only to statute of limitations.  Such Indemnity is only to statute of limitations.  Such Indemnity is 
usually supported by Sponsorusually supported by Sponsor’’s security, holdbacks s security, holdbacks 
from the purchase price or mandatory diversion of from the purchase price or mandatory diversion of 
SponsorSponsor’’s distributions to Investor until Investor is s distributions to Investor until Investor is 
made whole.made whole.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Management Management ---- Active/PassiveActive/Passive
•• Institutional investor typically not involved in dayInstitutional investor typically not involved in day--toto--day day 

management.  Daymanagement.  Day--toto--day management is conducted by day management is conducted by 
designated representatives of Sponsor.designated representatives of Sponsor.

•• Investor will require consent rights on material events, and a Investor will require consent rights on material events, and a 
prudent manager or similar standard of care from Sponsor. prudent manager or similar standard of care from Sponsor. 

•• Investor is typically indemnified by Sponsor for material Investor is typically indemnified by Sponsor for material 
breaches of Sponsorbreaches of Sponsor’’s management obligations causing s management obligations causing 
demonstrable loss to Investor.  Such indemnity is often demonstrable loss to Investor.  Such indemnity is often 
supported by Sponsorsupported by Sponsor’’s security or mandatory diversion of s security or mandatory diversion of 
SponsorSponsor’’s distributions to Investor until Investor is made s distributions to Investor until Investor is made 
whole.whole.



Milbank, Tweed, Hadley & McCloy LLP 22

SpSponsor/Investor Issuesonsor/Investor Issues

•• Management Management ---- Active/PassiveActive/Passive
•• Events of default are similar to loan defaults, but Events of default are similar to loan defaults, but 

applicable to Sponsor/Manager (e.g., applicable to Sponsor/Manager (e.g., misrepmisrep., breach ., breach 
of covenant, bankruptcy, change of control, etc.).of covenant, bankruptcy, change of control, etc.).

•• Consequences of event of default:Consequences of event of default:
–– Termination as manager.Termination as manager.

–– Liquidation of investment.Liquidation of investment.

–– Subordination of Sponsor claims or diversion of Subordination of Sponsor claims or diversion of 
SponsorSponsor’’s distributions to Investor.s distributions to Investor.

–– Indemnity of Sponsor for Investor loss.Indemnity of Sponsor for Investor loss.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Management Management ---- Active/PassiveActive/Passive
•• Note voting rights may change after flip date.Note voting rights may change after flip date.

–– Percentage interest changes.Percentage interest changes.

–– Certain substantive rights (Certain substantive rights (e.g.e.g., replacement of , replacement of 
manager) may be terminated.manager) may be terminated.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• Transfer RestrictionsTransfer Restrictions
•• Certain Certain ““hygienichygienic”” conditions.conditions.

•• ROFO, ROFR.ROFO, ROFR.
–– May become inapplicable after flip.May become inapplicable after flip.

•• Regulatory Events Requiring TransfersRegulatory Events Requiring Transfers
•• Investor right to put to Sponsor if PUHCA event.Investor right to put to Sponsor if PUHCA event.

•• Purchase Option/PutPurchase Option/Put

•• By Sponsor to purchase Investor interest, put by By Sponsor to purchase Investor interest, put by 
Investor to Sponsor, after target return.  Price at FMV.Investor to Sponsor, after target return.  Price at FMV.
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SpSponsor/Investor Issuesonsor/Investor Issues

•• DissolutionDissolution
•• By agreement, Event of Default, Event of Loss or By agreement, Event of Default, Event of Loss or 

deadlock election.deadlock election.
•• Priority of distribution.Priority of distribution.
•• Deficit capital accounts.Deficit capital accounts.

•• Dispute ResolutionDispute Resolution
•• Senior management.Senior management.
•• Arbitration for contract disputes.Arbitration for contract disputes.
•• Financial arbitrator for flip calculation.Financial arbitrator for flip calculation.
•• Shot gun or pushShot gun or push--pull for non arbitrable disputes.pull for non arbitrable disputes.
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Debt/Equity IssuesDebt/Equity Issues

•• Debt/Equity IssuesDebt/Equity Issues
•• Use of leverage may increase the risk of a deficit Use of leverage may increase the risk of a deficit 

capital account for the Sponsor.capital account for the Sponsor.

•• Financial investors may seek cure or step in rights, Financial investors may seek cure or step in rights, 
standstill on senior debt remedies, and purchase standstill on senior debt remedies, and purchase 
options to manage senior debt default risk.options to manage senior debt default risk.

•• Financial investors may seek certain rights and Financial investors may seek certain rights and 
remedies free of the senior debt.remedies free of the senior debt.

•• No market practice as yet developed in this sector.No market practice as yet developed in this sector.



Milbank, Tweed, Hadley & McCloy LLP 27

Questions?Questions?

Thank you!Thank you!
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Milbank Around the World

For further information contact:

New York Palo Alto Tokyo Munich
1 Chase Manhattan Plaza Five Palo Alto Square                          Fukoku Seimei Building                           Maximilianstrasse 15
New York, NY  10005 3000 El Camino Real 2-2-2 Uchisaiwaicho     (Maximilianhoefe)
Tel 212-530-5000 Palo Alto, CA 94306 Chiyoda-ku, Tokyo 100-011, Japan 80539 Munich, Germany
Fax 212-530-5219 Tel 650-739-7000                                  Tel 011-813-3504-1050  Tel 011-089-25559-3600
Attn: Eric Silverman Fax 650-739-7100                                 Fax 011-813-3595-2790                                      Fax 011-089-25559-3700            

Attn: Doug Tanner Attn: David J. Impastato

Los Angeles London Hong Kong
601 South Figueroa Street Dashwood House                                 3007 Alexandra House                    
Los Angeles, CA  90017 69 Old Broad Street                            16 Chater Road
Tel 213-892-4000 London EC2M 1QS England                 Central, Hong Kong
Fax 213-629-5063 Tel 011-44-207-448-3000                      Tel 011-852-2971-4888  
Attn: Ed Feo            Fax 011-44-207-448-3029                      Fax 011-852-2840-0792

Attn: Phillip Fletcher Attn: Young Joon Kim

Washington Frankfurt Singapore
International Square Building Frankfurter Welle                              #14-00 Caltex House                                          
1825 Eye Street, N.W.                                 An der Welle 4                                       30 Raffles Place 
Washington, D.C.  20006 60422 Frankfurt am Main, Germany     Singapore 048622 
Tel  202-835-7500 Tel 011-49-69-7593-7170                      Tel 011-65-6428-2400    
Fax 202-835-7586 Fax 011-49-69-7593-8303                      Fax 011-65-6428-2500   
Attn: Jonathan A. Maizel Attn: Helfried Schwarz Attn: Gary Wigmore
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